
1 

2 

3 

4 

5 

6 

7 

, .. _ .  

a 
9 

la 

.c, 111 

I! 

2( 

2 

2: 

2: 

2A 

2: 

21 

2 

2 

INTHE UNITED STATES DISTRICT COURT 


FOR THE NORTHERN DISTRICTOF CALIFORNIA 


3TY OF ARCADIA, et al., NO. C 02-5244 SBA 

Plaintiffs, ORDER GRANTING DEFENDANTS’ 
MOTION TO DISMISS, DENYING AS 

V. 	 MOOT PLAINTIFFS’ MOTION FOR 
PARTIAL SUMMARY JUDGMENT, AND 

JNITED STATES ENVIRONMENTAL DISMISSING ACTION 
3ROTECTIOMAGENCY, el al., 

Defendants, [Docket Nos. 18, 2g73 I $43,471 

- and -

NATUFLU RESOURCES DEFENSE 
COUNCIL, et al., 

g e ~ ~ n ~ ~ t s - I n e e ~ P e n o ~ s .  

Plaintiffs City of Arcadia and other California cities (collectively,“Plaintiffs”) bring this 

action against defendants United States Environmental Protection Agency (,,EPA”)$the EPA 

Administrator, and the EPA Region IX Administrator (collectively, “Defendants”) for injunctive and 

declaratory relief. The Natural Resources Defense Council, Santa Monica BayKeeper, and Heal the 

Bay (collectively, “Intervenors”) have intervened as defendants. 

Now before the Court are Defendants3Motion to Dismiss Second Amended Complaint (the 

“Motion to Dismiss”), in which Intervenors join, and Plaintiffs’ Motion for Summary Adjudication 

of Issues (the “‘Motion for Partial Summary Judgment”). Having read and considered the papers 



iubmitted and being &lly informed, the Court GRANTS the Motion to Dismiss, DENIES AS 

MOOT the Motion for Partial Summary Judgment, and DISMISSES this action.’ 

I. BACKGROUND* 

A. Statutow and Remlatow Backpround 

1. Water Pollution Control Under the Clean Water Act 

The Clean Water Act ((‘CWC’), 33 U.S.C. $$ 1251-1387, utilizes two hilamental 

ipproaches to control water pollution: technology-based regulations and water quality standards. 

Fechnology-based regulations seek to reduce pollution by requiring a discharger to effectuate 

zquipment or process changes, without reference to the effect on the receiving water; water quality 

standards fix the permissible level of pollution in a specific body of water regardless of the source of 

oollution. 

The National Pollutant Discharge Elimination System (“NPDES”) permit program is a key 

means of implementing both technology-based requirements and water quality standards. 33 U.S.C. 

$5 131l(b)(l)(C), 1342(a)(1);40 C.F.R. 4 122.44(a)),(d)(l). hWDES permit establishes specific 

limits of pollution for an individual discharger. A discharge of pollutants (other than dredged or fill 

material) from any “pckt which is defined $8 “any discernible, confined and discrete 

conveyance .. from which pollutants are or may be discharged,” 33 U.S.C. 5 1362(I4), into the 

waters of the United States is prohibited unless that discharge complies with the discharge limits and 

other requirements of an NPDES permit. Id.66 131I(a9, 1362(12). At present, 45 states, including 

California, are authorized to administer the NPDES pernit program. State Program Status, 

’ These matters are suitable for disposition without a hearing. &Fed. R. Civ. P. 78; Civ. L.R. 
7-1(b). 

* Over the years the Courthas had the pleasure and privilege of reading some excellent moving 
papers. Someof these submissions stand out as truly superlative. Defendants’ opening and reply briefs 
for their Motion to Dismiss are shining examples of such superlative submissions. In these briefs 
Defendants discuss three areas of federal law generally regarded as highly complex-environmental
regulation, administrativelaw, and justiciability-in direct, succinct, well-supported, and powerfully
illuminating fashion. Whereas a poor presentation of the statutory and regulatory framework and 
Defendants’ arguments might have required the Court to spend hours to apprehend their arguments, the 
high qualityof Defendants’ writing enabled the Court to grasp them in a matter ofminutes. Defendants’ 
briefs alsothankfully avoid levelingthe sorts of thinly veiled (orl at times, not-at-all-veiled) 4hominem 
attacks that unfortunately pervade too much legal writing nowadays. The Count thus commends 
Defendants’ counsel for their outstanding writing and expresses its appreciation for it. 
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~etp://cfpub.epa.gov/npdes/statestats.cfm?program~id=45&\riew=general. In the remaining states, 

EPA issues the permits. 33 U.S.C.3 1342(a). 

2. Total Maximum Daily Loads (CLTMDLs”l 

Section 304(d) of the CWA and EPA’s implementing regulations require states to identify 

md prioritize waterbodies where technology-based effluent limitations and other required controls 

ire insufficientlystringent to attain water quality standards. See 33 U.S.C. $ 1313(d);40C.F.R. 

5 130.7(b). States must develop a “total maximum daily load,” or “TMDL,” for each pollutant of 

:oncern in each waterbody so identified. A TMDL represents the maximum amount of pollutant 

‘loading” that a waterbody can receive from all combined sources without exceeding applicable 

state water quality standards. Although the term “total maximum daily load” is not expressly 

iefined in the CWA, EPA’s regulations define a TMDL for a pollutant as the sum of: (1) the 

“wasteloadallocations,” which is the amount of pollutant that can be discharged to a waterbody 

from point sources, (2) the “load allocations,” which represent the amount o fa  pollutant in a 

waterbody attributable to nonpoint sources or natural background, and (3) a margin of safety. 40 

C.F.R. $5 1302(g)--(i), 130.7(c)(l), 

Under CWA Section %03(d))(2),EPA is required to review and approve or disapprove 

TMDLs established by states for impaired waters within thirty days of submission. 33 U.S.C. 

5 1313(d)(2). If EPA disapproves a state TMDL submission, EPA must issue its own TMBL for 

that waterbody within thirty days, Id. 
3. Pmdernentation of TMDLs 

TMDLs established under Section 303(d)(1) of the CWA function primarily as planning 

devices and are not self-executing. Pronsolino v. Nastri, 291 F.3d 1123, 1129 (9thCir. 2002) 

(“TMDLs are primarily informational tools that allow the states to proceed from the identification of 

waters requiring additional planning to the required plans.”) (citing Alaska Ctr. for the Env’t v. 

Browner, 20 F.3d 981,984-85 (9th Cir. 1994)). A TMDL does not, by itself, prohibit any conduct 

or require any actions. Instead, each TMDL represents a goal that may be implemented by adjusting 

pollutant discharge requirements in individual NPDES permits or establishingnonpoint source 

controls. See. ex., Sierra Club v. Meiburg, 296 F.3d 1021, 1025 (1Ith Cir, 2002) (“Each TMDL 
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,ewesas the goal for the level of that pollutant in the waterbody to which that TMDL applies. ... 
&e theory is that individual-discharge permits will be adjusted and other measures taken so that the 

,umof that pollutant in the waterbody is reduced to the level specified by the TMDL.”); Idaho 

jportsmen’s Coalition v. Browner, 951 F. Supp. 962,966 (W.D. Wash. 1996) (“TMDL development 

n itself does not reduce pollution. . . . TMDLs inform the design and implementation of pollution 

:ontrol measures.”); Pronsoho, 291 F.3d at 1129 (‘“TMDLs serve as a link in an implementation 

:hain that includes - state or local pIans for point and nonpoint source pollution reduction. ...”); 
daho Conservation League v. Thomas, 9 I F.3d 13.15, 1347 (9th Cir. 1996) (noting that a TMDL 

lets a goal for reducing PQllUtantS). Thus, a TMDE forms the basis for further administrative actions 

hat may require or prohibit conduct with respect to particularized pollutant discharges and 

vaterbodies. 

For point sources, %imitationson pollutant loadings may be implemented through the NPDES 

)emit system. 40 C.F.R, 6 122.4.1(d)( l)(vii)(B). EPA regu1ation.s require that effluent limitations 

n NPDES permits be “consistent with the ~ S S U ~ ~ ~ ~ C I X I Sand requirements of any available wasteload 

dl~cation’~in a TMDL. Id.For nonpoint sources, limitations on loadings are not subject to a 

Federal nonpoint source permitting program, and therefore any nonpoint source reductions can be 

mforced against those responsible for the pollution only to the extent that a state institutes such 

reductions as regulatory requirements pursuant to state authority. Pronsolino v. Marcus, 91 F. Supp. 

t d  1337,1355-56 (t4.B. CaL 20QQ),aff d sub nom. Prosolino v. Nastri, 29%F.3d I123 (9th Cir. 

2002). 

4. California Water ouality Control Statutory and RePulatorv Framework 

California effectuates the foregoing requirements of the CWA primarily through institutions 

and procedures set out in certain provisions of the California Water Code (the “Water Code”), 

including those of the California Porter-Cologne Water Quality Control Act (the ‘Torter-Cologne 

Act”), Cal. Water Code 5 13000 et seq. These Water Code provisions established the State Water 

Resources Control Board (the “’State Board”) within the California Enviromental Protection 

Agency to formulate and adopt state policy for water quality control. Cal. Water Code $6 174186, 

13 100, 13 140. The State Board is designated as the state water pollution control agency for all 
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iurposes stated in the CWA and is the agency authorized to exercise powers delegated to it under 

he CWA. 33 U.S.C. 5 1313; Cal. Water Code 0 13160. 

The Porter-Cologne Act established nine California Regional Water Quality Control Boards 

’individually,a “Regional Board”; collectively, the “Regional Boards”), Cal. Water Code $5 13200, 

13201, which operate under the purview of the State Board, see id. 9 13225. Each Regional Board 

s comprised of nine members, id. 5 13201 and is required to appoint an executive ofiticer, id. 
5 13220(c),to whom the Regional Board may delegate all but some of its powers and duties, id. 
5 13223. Each Regional Board is required to formulate and adopt water quality control plans for all 

ireas within the region. Id. 0 13240. The State Board may approve such plan, or it may return it to 

.he Regional Board for fuaher submission and resubmission to the State Board. 6 13245. It 

nust act on any water quality control plan within 60 days of a Regional Board’s submission of such 

dan to the State Board, or 90 days after resubmission of such plan. Td. 5 13246, A water quality 

Zontrol plan will not become effective unless and until it is approved by the State Board, followed 

by approval by the state’s Office of Administrative Law (,,,=I in accordance with the appropriate 

procedures. Id.6 13245; Can. Gov’t Code $8 11340.2, 113493, 11353(b)(S). 

The State Board is required to fomu%ate,adopt, and revise general procedwes for the 

formulation, adoption, and implementation of water quality control plans by the Regional Boards. 

Cal. Water Code 8 13164. The State Board may adopt water quality control plans for purposes of 

the CWA that include the regional water quality control plans submitted by the Regional Boards, 

See id. 8 13170. Such plans, when adopted by the State Board, supersede m y  regional water quality 

control plans for the same waters to the extent of any conflict. Id. 
B. Factual Summary and Procedural Historv 

1. The Consent Decree 

The events underlying the instant action were set in motion by the disposition ofHeal the 

Bav. Inc.. et al. v. Browner. et al., No. C 98-4825 SBA (“Heal the Bay’’), an action previously before 

this Court. In Heal the Bay, an individual and two environmental groups (which groups are now two 

of the three Intervenors in the instant action) brought a civil action against EPA, the EPA 

Administrator, and the EPA Region IXAdministrator. Their suit primarily concerned EPA’s alleged 
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failure to perfom its alleged duty under the CWA either to approve or to disapprove TMDLs 

submitted to EPA by the state of California. 

On March 23, 1999, the Court filed an Amended Consent Decree (the “Consent De~ree”)~in 

which “EPA agreeed] to ensure that a TMDL [would] be completed for each and every pairing of a 

[WaterQuality Limited Segment, as defined in 40 C.F.R. 130.2(j),] and an associated pollutant in 

the Los Angeles Region” set forth in an attachment to the Consent Decree by specified deadlines. 

(ConsentDecree 112a, 2b,3 , 3 ~ . ) ~Pursuant to the Consent Decree, for each pairing EPA was 

required either to approve a TMDL submitted by California by a specified deadline or, if it did not 

approve a TMDL by the date specified, to establish a TMDE within one year of the deadline, unless 

California submitted and EPA approved a TMDL prior to EPA’s estabfishing the TMDL within the 

one-year period. (Id-.91 3a.) By March 24,2002, EPA was required either to have approved a state-

submitted TMDL for trash in the Los Angeles River or to have established the TMDL itself. (Id.11 
2d, 3a; id, Att. 2, 3.)5 

2. EPA9sIssuance of TMDLs and ADproval of State-submitted TMDLs 

’No original consent decree was entered. Rather, aceording to Defendants’ representations ins 
their opening brief$the Consent Decree incorporated amendments from an original proposal at the 
urging of proposed intervenorsCalifornia Association of SanitationAgencies and California Alliance 
of POTWs. (& Mot. to Dismiss at 6.) 

The Court takesjudicial notice of the existenceofthe Consent Decree and the contentsthereof. 
See, eg., Egan v. Teets, 25 1 F.2d 571,577 n. 10(9th Cir. 1957)(holding that district court was entitled 
to take judicial notice of prior proceedings involving same petitioner before same district court). The 
Consent Decree is filed as Docket No. 25 in Heal the Bav, No. C 98-4825 SBA. 

Defendants contend that the relevant deadlinewas March 22,2002, ($lot, to Dismiss at 6),and 
Plaintiffs echothis contention in their SecondAmended Complaint, (Second Am. Compl. 125). Review 
of the terns of the Consent Decree, however, reveal that the deadline was a different date. The Consent 
Decree defines “effective date” as the date on which the Consent Decree is entered. (Id.7 2d.)
Although the Court signed the Consent Decree on March 22,1999, (id.at 29), it was not entered on the 
docket until March 24,1999. Under the terms of Attachments 2 and 3 of the Consent Decree, TMDLs 
for trash for all Water Quality Limited Segments the Los Angeles River were to be submitted by
California within two years of the effective date-March 24,2001. (Id.Atts. 2,3.) Since EPA was 
required to ensure that a TMDL was in place within one year of California’s deadline to submit a 
proposed TMDL, (id7 h ) ,  the deadline for final approval or establishment ofa TMDL was March 24, 
2002. 

Nevertheless, based on the evidence tendered by EPA, it is clear that EPA believed that the 
deadline was March 22,2002. (See Decl. of David W. Smith in Supp. of EPA’s Mot. to Dismiss, E x  
B at 2.) As is evident from the discussion below, this discrepancyis immaterial to the @ o u ~ ~ ’ sanalysis
of the mesits of the Motion to Dismiss. 



One ofthe responsibilities of the Regional Board for the Los Angeles region (the “Lss 

hgeles Regional Board”) is to develop TMDLs under the CWA for waterbodies in Los Angeles 

tnd Ventura Counties. (Decl. of Dennis Bickerson in Supp, of EPA’s Mot, to Dismiss (the 

‘Dickerson Declaration”) TI 2.) With few exceptions, TMDLs are developed as draftTMDLs by Los 

4ngeles Regional Board staff and then submitted to the board to be adopted as amendments to the 

AosAngeles Regional Board’s Water Quality Control PIam, which is h o w n  as the Basin Plan. (Id.) 
3asin Plan amendmentsare then submitted to the State Board, and then subsequentlyto the OAL; 

tfber they have been approved by both of these agencies, they me submitted to EPA. (Id.) 

On September 19,2001, the Los h g e l e s  Regional Board adopted TMDEs for trash for the 

;os Angeles River watershed. (Id.7 3.) “Trash” was defined as man-made litter, as defined in 

Zalifornia Government Code 6 68055.l(g). (Id.Ex. A at 2). These TMBLs (the “State Trash 

TMDLs”) were approved by the State Board on February 19,2002, by OAL on July 16,2002, and 

dtimatdy by EPA by letter dated August 1,2002. (Td.7 3, Ex, C; Second Am, Compl. for 

[njunctive& Declaratory Relief (,‘,A,,) 712’7,30.) Prior to its approval of the State Trash 

TMDLs, however, EPA issued its own TMDLs for trash for the Los Angeles fiver Basin (the “‘EPA 

h s h  TMDLs”) on March 19,2002. (SAC 126; Becl. of David WeSmith in Supp. of EPA’s Mot. 

to Dismiss (the “Smith Declaration”) Ex-B.) The EPA’s August 1,2002, letter approving the State 

rrash TpdaDLs announced that they ““spercede[d]” the EFA T m h  TMBLs. (SAC 13 1; Smith Decl. 

17, Ex. C.) 

3. TMDLs Now in Effect and IrnpPlementsrtisa Provisiows 

Under the provisions of the TMDLs now in effect-the State Trash TMDLs-the numeric 

target is zero trash in the Los Angeles River. (Dickerson Decl. Ex.A at 16,29.) Based on this 

target, California has determined that the wasteload allocations for trash in the Los Angeles River 

also must be zero* (Id.) 

To achieve this goal, California has provided, along with the State Tmsh TMDLs, 

implementation provisions that specifj a phasing-in of progressive reductions in municipal 

stomwater wasteload allocations over a ten-year period, foilowing completion of a two-year initial 

baseline monitoring period. (Id.Ex.A at 2%.) While the baseline monitoring program is taking 
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dace, cities will be deemed to be in compliancewith the wasteload allocations provided that all of 

he trash that is collected during this period is disposed of in compliance with all applicable 

regulations. (Id.Ex.A at 27.) A baseline monitoring report is due to the Los Angeles Regional 

Board by February 15,2004. (UIf 6.)6 

The State Trash TMDLs and incremental wasteload allocations will be implemented through 

the Los Angeles stomwater pennit, whish the LQsAngeles Regional Board will need to &end to 

incorporate specific, enforceable permit requirements. (Id,If 8.)7 The implementation provisions in 

Plaintiffs have filed Plaintiffs’ Objections to Declarations of David W. Smith and Dermis 
Dickerson Offered by Defendants in Support of Defendants’ Motion to Dismiss Second Amended 
Complaint (“Plaintiffs’ Objections”). Plaintiffs’ Objections challenge the admissibilityof, inter alia, 
the statements in paragraph 6 of the Dickerson Declaration. The Court considers and resolves the 
objectionsto these statements in note 20, infra. Although Plaintiffs have objected to all the statements 
in paragraph 6, carehI review of the arguments advanced in these objections reveals that they are not 
in fact objectingto the statement in paragraph 6 that “[tlhe baseline monitoring report is due to the [Los
Angeles] Regional Board by February 15,28O4.” (Dickerson Decl, 16; Pls.’ Objections at 3 4 . )
To the extent that Plaintiffs are in fact objectingto this statement, however, the Court OVERRULES 
their objections to this statement for the reasons set forth in note 20, infra. 

’Under heading 11.2 of Plaintiffs’ Objections, Plaintiffs object to the statementsin paragraph 8 
of the Dickerson Declaration relating to the Los Angeles Regional Board’s understanding of how the 
StateTrash TMDLs wit1be implemented. (PIS.’ Objections at 4.) A11ofthe gromds on which Plaintiffs 
object are meritless. First, Plaintiffs contend that the statements are objectionable as “extra-record 
evidence.” Such evidence, however, may be considered by the Court in csmection with a motion to 
dismiss for lack of subject matter jurisdiction. Ass’n of Am. Med. Colleges v. United States, 217 
F.3d 770, 778 (9th Cir. 2000). Since Defendants contend that Plaintiffs’ challenges to the merits of 
EPA’s approval of the State Trash TMDLs are unripe, and sincethe Court considers how these TMDLs 
will be implemented at least in part for this purpose, this evidenceis properly before the Court. Second, 
Plaintiffs contend that the statements constitute inadmissible hearsay. These statements, however, do 
not contain or even implicitly rely on m y  ~ ~ r t - ~ f - ~ ~ u r tstatement by one other than Mr. Dickerson for 
the truthof the matter stated. 

Third, Plaintiffs claim that the statements lack foundation, although they do not explain what 
they mean by this. To the extent Plaintiffs are assertingthat the declarant lacks personal knowledge of 
the Los Angeles Regional Board’s intentions, that assertion is rehted by the fact that Mr. Dickersonhas 
been Executive Officerof the board since 1997. (DickersonDecl. f 1.) Fourth, Plaintiffs insist that “the 
statements are objectionableand inadmissibleas the best evidence of the implementation requirements
vis-a-vis the TMDLs, is set forth in the TMDLs themselves, as well as in the terms of sther enforceable 
documents, documenting the actions taken by the [Lss hgeles] Regional Board, such as the terns of 
the Municipal Stom Water Permit referenced in the declarati~n.’~(Pis.’ BbJjections at 4,) This 
objection misunderstandsthe nature of the “best evidence” rule: that rule applies&where the witness 
attempts to testify as to the contents of a writing. recording. or photomuh. See Fed. R. Evid. 1002. 
Such is not the case here, Moreover, this objection reflects a fundamental misunderstanding of the 
nature of TMDEs. TMDLs arenot self-executing; they require the appropriatestate to issueregulations
implementing them. It is also not clear what Plaintiffs mean by their ~ S S ~ I - ~ ~ Q I Ithat documents 
4‘documentingthe actions taken by the Regional Board” constitute“enforceable docments.” Finally,
Plaintiffs assail the statements at issue as “‘not competent.” (a)Plaintiffs do not explain what they 
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;heTMDLs allow permittees to “employ a variety of strategies to meet the progressive reductions in 

;heir Waste Load Allocations” and maintain that they %re free to implement trash reduction in any 

manner they choose.” (Id.Ex.A at 29.) The wasteload reduction strategies are broadly classified as 

zither end-of-pipe full capture structural controls, partial capture control systems, and/or institutional 

:ontrols. (Id.) The provisions state that permittees will be deemed to be in compliance with the 

final wasteload alIocation for their associated drainage areas if they utilize ““fullcapture systems” 

that are adequately sized and maintained and maintenance records are available for inspection by the 

Los h g e l e s  Regional Board. (Id.Ex. A at 30.) 

4. The Instant Action 

Plaintiffs filed their initial complaint on June 28,2002, in the United States District Court for 

the Central District of California. On August 30,2002, they filed an amended complaint. On 

October 3Q,2002, the case was transfemd to this Court, the Wnited States,DistrktCourt for the 

Northem District of California. Pursuant to the parties’ stipulation and the Court’s Order thereon, 

Plaintiffs filed a Second Amended complaint for Injunctive and Declaratory Relief (the ‘‘SAC or 

on December 12,2002. 

The SAC is the operative complaint for purposes of the Motion to Dismiss and the Motion 

for Partial Summary Judgment. The SAC purports to assert three claim for relief. The First Claim 

for Relief is ostensiblybrought pursuant to a provision of the Administrative Procedure Act (the 

“APKI95U.S.C. 6 ’906,(SAC at 34), although certain allegations theremder also invoke the CWA, 

the Regulatory Flexibility Act (the WFX’),and the Small Business Regulatory Enforcement 

Fairness Act of 1996 (the “SBREFA”),(id1184-85).8 The First Claim for Relief alleges several 

mean by this objection. The Court thus disregards it. Accordingly, the Court OVERRULES the 
objectionsunder Heading 11.2 of Plaintiffs’ Objections. 

’With respect to the First Claim for Relief, the SAC comes pedously close to violating Federal 
Rule of Civil Procedure 8(a)’s mandate of providing ‘6ashort and plain statement ofthe claim showing
that the pleader is entitled to relief a * .*” Fed. R. Civ, P. 8(a) (emphasisadded). In particular, Plaintiffs’ 
practice of indicatingthat the First Claim for Relief is based exclusivelyon the M A ,  (SAC at 34)9yet 
at the same time claiming in the allegations thereunder that the actions at issue violate other statutes,
Lid 77 84-85), is confusing. Aside from potentially misleading Defendantsas to the mature ofthe claims 
against them, it has required the Court to spend needless additional time and effort scrutinizing the 
allegations of the SAC because the Court cannot trust the accuracy of the headings of the SAC. The 
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tiolations of the APA: (1) EPA acted without authority and acted arbitrarily and capriciouslyby 

xtablishing the EPA Trash TMDLs prior to receiving for review the State TrashTMDLs, (SAC 

[q 78-79); (2) EPA acted without authority and arbitrarily and capriciously by reviewing and 

ipproving the State Trash TMDLs because EPA had already established the EPA Trash TMDLs, (id. 

[I180,83); (3) EPA acted arbitrarily and capriciously and in excess of its jurisdiction with regard to 

.he manner by which it established the EBA Trash TMDLs, (id. 81-82>; (4) the collective actions 

if California and EPA relating to issuance of the EPA Trash TMDLs and subsequent approval ofthe 

state Trash TMDLs constitute a “de facto TMDL procedure” that is arbitrary, capricious, and 

zontrary to law, (id,7184-86)? and (5) EPA acted arbitrarilyand capriciously by approving the 

State Trash TMDLs because those TMDLs were “patently defective” and established not in 

xcordance with the procedures of the CWA and California law, (id,187).’* The Second Claim for 

Relief challenges the validity of two alleged agency actions, the EPA Trash TMDLs and the “& 

TMIDL procedure,” under the M A 95 U.S.C. 6 551 et sea.; the WA, 5 U.S.C. fj 601 et sea_.; 

and the SBREFA, 5 U.S.C. 8 801 et sea  (SAC at 40; id.7189-99.) The violations alleged under 

&e Second Claim for Relied; however, appear to relate mostly to procedural requirementsunder the 

A and the SBMFA. (See id. 77 91 3,95-98 (invoking 5 u* 

practice is especially reprehensible because the Court has already been forced to spend undue time md 
effort identiQying and parsing out the five independent, discrete claims for relief that are set out in 
stream-of-consciousness fashion in the allegations underlying the ““First Claim for Relief‘--which 
heading necessarily suggests a single claim. See infia. 

This alleged de facto TMDL procedure is also claimed to violate the CWA, the WA, and the 
SBREFA. (Id.7184F5r 

’* Although not clearlystated, this last claim (claim ( 5 ) )  within the First Claim for Relief appears 
to challenge the merits of EPA’s approval of the State Trash TMDLs, as opposed to, for example,
challenging EPA’s authority to approve anzy state-submitted TMDLs after it issued the EPA Trash 
TMDLs, (see id. 77 80,83). Presumably, this last claim encompasseschallengesto, for example, EPA’s 
approval of the State Trash TMDLs where these TMDLs covered ‘’unlisted” waters. (See id. 1142,49, 
62.) Defendants appear to have also construed this claim as challengingthe merits of EPA’s approval
of the State Trash TMDLs, and they move to dismiss this claim as unripe. (See Mot. to Dismiss at 
20-24.) Plaintiffs appear to concur in Defendants’ construction of this claim. (aPls.’ Opp. Br. at 
16-20.) Accordingly, the Court construes this last claim as challenging the mer4ts of EPA’s approval
of the State Trash TMDLs. 
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504(b), 605(b), and 61l).)” The Third Claim for Relief is derivative of the first two claims. It seeks 

3 declarationunder the Declaratory Judgment Act, 28 U.S.C. $9 2201-2202, as to which pasty’s 

interpretationof the law is correct and a judicial determination of Plaintiffs’ rights and duties. (Id. 
17 100-105.) 

On January 13,2003, Defendants and Intervenors filed answers to the SAC. On that same 

day, Defendants also filed the instant Motion to Dismiss, which seeks dismissal ofthe entire action 

pursuant to Federal Rules of Civil Procedure 12@)(1) and 12(b)(6), Intervenors filed Intervenors’ 

Notice in Support of Defendants’ Motion to Dismiss on February 3,2003, indicating in brief fashion 

that they agreed with the arguments in the Motion to Dismiss and therefore supported the motion. 

On March 10,2003,Plaintiffs filed their Motion for Partial Summary Judgment. 

Most ofthe plaintiffs in the instant action are currently plaintiffs in a California state court 

action against the Los Angeles Regional Board and the State Board challenging the legality ofthe 

State Trash TMDLs. (a133.) ’Threeother lawsuits have similarly been filed challenging either 

California’s establishment of the State Trash TMDLs or EPhb’s approval ofthe same. (Id.) 

’’This is yet another example of Plaintiffs’ objectionabk draftingofthe SAC. In particu%ar,the 
paragraph alleging improper agency action supposedly giving i s e  Its the Second Claim for Relief, 
paragraph 96, identifies four bases on which the CWA, the M A ,  thhe RFA, and the SBREFA were 
violated. (Td.196.) Ofthese four bases, however, only the first (denoted reason 66(ay’)appearsto have 
anything to do with the APA, thhe remaining three (‘“(b),” ‘6(c):’ and “(4,’)appear to relate solely to 
provisions of the RFA and SBREFA, at least based on the allegationsof the previous paragraphs under 
the heading “Second Claim for Relief.” (Id.: comnare id. (e-g.,alleging that EPA failed to perform an 
initial screening of the EPA Trash TMDLs to determine whether they would have a significant
economicimpact ona substantial numberofsmallentities)with id. 77 9 1-93,95 (% alleging that RFA 
requires agencies to screen all p s o p ~ ~ e drules and identifgr whether such rules would have such an 
impact, (id.192))). 

The Court is thus left with the distinct impression that either Plaintiffs have been careless in 
drafting the Second Claim for Relief or they have invoked various statutes and inserted a number of 
allegations in scattershot fashion in the hope that something will slip by Defendants undetected and 
“stick.” Aside from arguably violating Rule 8(a),this practice is unfair not only to Defendants, but also 
to the Court, because it makes the Court’s resolution of Defendants’ arguments considerably more 
dificult. (Nor is the Court interested in any supportingevidenceor clarificationfromPlaintiffs’ counsel 
regarding the nature of their claims that is not in the four corners ofthe SAC ~ i incorporated therein by
reference, The SAC speaks for itself on that score.) Based on its review of the SAC, the Court 
construes the allegations underlying the Second Claim for Relief as alleging violation of the APA, the 
RFA, and the SBREFA only with respect to EPA’s alleged failure to provide Plaintiffs with notice and 
an opportunity for comment with regard to the de facto TMDL procedure, discussed m,and the 
establishmentofthe EPA Trash TMDLs; the Court construes them to allege viollatationof the W A  and 
the SBREFA, but not the M A ,  with regard to the remaining allegationsunder the heading of“”Scond 
Claim for Relief.” /See SAC 196.) 
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11. LEGAL STANDARD 

A. Rule 12(bMlt 

Federal Rule of Civil Procedure 12(b)(I) authorizes a party to seek dismissal of an action for 

ack of subject matterjurisdiction. “When subject matter jurisdiction is challenged under Federal 

M e  of Procedure 12(b)(l), the plaintiff has the burden of provingjurisdiction in order to survive 

he motion.” Tosco COT. v. Communities for a Better Env’t, 236 F.3d 495,499 (9th Cir. 2001). 

“A plaintiff suing in a federal court must show in his pleading, affirmatively and distinctly, the 

:xistence of whatever is essential to federaljurisdiction, and, if he does not do so, the court, on 

laving the defect called to its attention or on discovering the same, must dismiss the case, unless the 

Iefect be corrected by amend~nent.”~Ed. (quoting Smith v. McCullounh, 270 U.S. 456,459 (1926)). 

n adjudicating such a motion, the court is not limited to the pleadings, and may properly consider 

:xtrinsic evidence. Ass’n of Am. Med. Colleges v. United States, 217 F.3d 770,778 (9th Cir. 

l000). The court presumes lack ofjurisdiction until the plaintiff proves otherwise. See Stock West, 

.nc. v. Confederated Tribes, 873 F.2d 1221, I225 (9th Cir. 1989). 

. Rule %%(b)(61 

A motion to dismiss pursuant to Federal Kde of Civil Proeedwe 12@)(6)tests the legal 

suffaciencyof a claim, Navarro v. Block, 250 F.3d 729,73 1 (9th Gir, 200%).A motion to dismiss 

j h d d  not be granted “unless it appears beyond doubt that the plaintiff can prove no set of facts in 

ort of his claim which would entitle him to relief.” Conlev v. Gibson, 355 US.41,4546 

(1957); accord Johnson v. Kolowles, 113 F.3d 1 1  14, 1117 (9th Cir. 1997). The complaint is 

construed in the light most favorable to the plaintiff, and all properly pleaded factual allegations are 

taken as true. Jenkins v. McKeithen, 395 U.S. 41 1,421 (1969); see also Everest & Jenninns, Inc. v. 

Am. Motorists Ins. Co., 23 F.3d 226,228 (9th Cir. 1994). “Dismissal is proper only where there is 

no cognizable legal theory or an absence of sufficient facts alleged to support a cognizable legal 

theory.” Navarro, 250 F.3d at 73 1 In adjudicating a motion to dismiss, the court need not accept as 

true unreasonable inferences or condusory legal allegations east in the form ~f factual allegations. 

W. Mining C O U R C ~ ~v. Watt, 643 F2d 618,624(9th Cir. 198%), 

When the complaint is dismissed for failure to state a claim, “leave to amend should be 
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;ranted unless the court determines that the allegation of other facts consistent with the challenged 

rleading could not possibly cure the deficiency.” Schreiber Distrib. Co. v. Sew-Well Furniture Co., 

i06 F.2d 1393, 1401 (9th Cir. 1986). Leave to amend is properly denied “where the amendment 

would be futile.” DeSoto v. Yellow Freight SYs.. Inc., 957 F.2d 655,658 (9th Cir, 1992). 

111. DISCUSSION 

Defendants have filed a Motion to Dismiss; Plaintiffs have filed a Motion for Partial 

h m a r y  Judgment. The Motion for Partial Summary Judgment seeks adjudication of issues 

xxtaining to Plaintiffs’ challenge to the procedural legitimacy of the State Trash TMDEs. Because 

he Court grants the Motion to Dismiss (as discussed below), it does not reach the merits of the 

~ o t i o nfor Partial Summary Judgment and therefore denies it as moot. Accordingly, the following 

iiscussion pertains only to the Motion to Dismiss, except where noted, 

At the outset, the Court notes that it need not analyze all the arguments presented in 

Defendants’ opening brief because Plaintiffs concede that certain oftheir claims are moot. In 

m-ticular, Defendants contend in their opening brief for the Motion to Dismiss that the EPA Trash 

GMDLs no longer have any force or effect because EBA has announced that the State Trash TMDLs 

‘super~ede”the EPA Tmsh TMDEs; consequently, ~~~~~~~~$ maintain, Plaintiffs’ claims that EPA 

lacked authority to establish the EPA Trash TMDLs, (SAC 178-79), and that the procedures by 

which EPA established them were u%awkl ,  ~181-82,90,94,96-97,99), are moot. (Mot. to 

Dismiss at 12-15.) In their opposition brief, Plaintiffs express satisfaction withBefendan&’ 

assurances that the EPA Trash TMDLs are no longer (and can never be) in effect md therefore 

“withdraw their claims directly challenging the validity of EPA’s TMDLs ....” (PIS.’ Opp. BP.at 4 

n.6,) Defendants acknowledge this withdrawal ilz their reply brief. (Defs.’ Reply Br. at 1.) As a 

result, the Court GRANTS the Motion to Dismiss pursuant to Federal Rule of Civil Procedure 

12(b)(1) with regard to claims (1) and (3) (SAC 1178-79 and SAC 917 8 1-82, respectively) within 

the First Claim for Relief ofthe SAC identified in Part I,B,4 of this Order, supra. The Court also 

GRANTS the Motion to Dismiss pursuant to Rule 12(b)(l) with regard to the Second Claim for 

Relief of the SAC to the extent it challenges the validity of the EPA Trash TMBLa, (SeeSAC 

41190,94,9&97,99.) The Court now addresses theparties9arguments in relation to the remaining 
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Aaims. 

A. ChalPenw to EPA9sAuthority to Ap~rovethe State Trash TMDLs 

Plaintiffs claim that EPA lacked authority to approve the State Trash TMDLs because it had 

ilready established the EPA Trash TMDLs. (SAC 80,83.) Defendants move to dismiss this 

:laim pursuant to Rule 12(b)(6) for failure to state a claim upon which relief can be granted. (Mot. 

to Dismiss at f 9-20.) Defendants contend that EPA in fact has a statutory obligation under 33 

U.S.C. tj I313 to review any proposed TMDLs submitted by a state and either approve them or 

iisapprove them. (Id.) Defendants assert that nothing in the CWA or otherwise divests EPA of 

iurisdictionto approve a state-submitted TMDL ~ n c eEPA has issued its own TMDLs, and in fact, 

recognizing such a principle would thwartCongressional intent to vest states with the primary 

responsibility of implementing the CWA’s provisions. (Id.at 20.) Plaintiffs counter (in less than 

straightforward fashion) that by allowing California to submit the State Trash TMDLs to EPA after 

EPA established the EPA Trash TMDEs, EPA effectively “remanded” a “TMDL submi~sion~~to 

California, and EPA lacked authority to “remand” this submission and subsequently approve 

California’s “resubmission.” (& PlsO98pp. 

Plaintiffs’ countemrgument is meritless, No authority supports the conclusion that EPA 

lacks authority to approve state-submitted W D L s  after EPA has established its own TMDLs, nor 

does this conclusion logically follow from the proposition that EPA is required to approve or 

b ~disapprove a state-submitted TMDL within 30 days of ~ ~ Moreover, I S  Defendants ~ 

astutely note, recognizing such a principle “would lead to absurd results. Under hais scenario, once 

EPA establishesa TMDL, the State could never update it or modifjr it based on changed 

ciramstances.” (Mot. to Dismiss at 28.) Finally, like Defendants, (see Defs.’ Reply Br. at lo), the 

Court is at a loss to understand what Plaintiffs mean by their contention that EPA “remanded” the 

’* Plaintiffs also argue that EPA lacked autho&y to approve the State Trash TMDLs because 
these TMDLs cover ‘hnlisted” waters; according to Plaintiffs, EPA has authority only to approve
TMDLs for “llisted” waters, (aat 14-15.) As Defendants correctly point out, this argument goes to 
the merits of EPA’s approval ofthe State Trash TMDEs, not to the issue of whether EPA had any
authorityto approve any state-submittedTMBLs after issuing its o mTMDLs-the issue raised by this 
claim. (Defs.’ Reply Br. at 10n.9.) Plaintiffs’ argument is relevant only to their own Motion for Partial 
S u m a v  Judgment, not to the arguments raised in the Motion to Dismiss. 



EPA Trash TMDLs to California for revision and resubmission. Nothing in the allegations of the 

:omplaint remotely suggest my sort of sending back of TMDLs to California for revision or 

idditional development. And even if there were such a “remand,” it does not follow that EPA 

lacked authority to approve the State Trash TMDLs. 

For these reasons, the Court GRANTS the Motion to Dismiss with respect to claim (2) 

within the First Claim for Relief, (SAC 71$0,83), see supra Part I.B.4. Additionally, it is evident 

that Plaintiffs cannot amend the SAC to allege facts sufficient to rehabilitate this claim because it is 

meritless as a matter of law. Accordingly, this claim is DISMISSED WITHOUTLEAVE TO 

AMEND and WITH PREJUDICE. 

B. The “De-Fact0 TMDL Procedure’’ 

Under claim (4) within their First Claim for Relief, see supra Part I.B.4, and the Second 

Claim for Relief, Plaintiffs challenge the “‘de facto TMBL which they consider to 

consist oE 

the establishment by the [Los Angeles] Regional Board ofthe TMDL, followed by the 
preparationand notice of the TMDL by USEPA, followed by the approvalofthe TMDL 
by the State Board, fdlowed by the “establishment” by USEPA of the EPA TMDL,
follo~edby the deteminatiom by USEPA to review mdor approve the subsequently
submitted State TMDL, and to thereafter find the USEPA established TMDL is 
“superaxled” . a * 

(SAC 185.) Plaintiffs assert that this procedure violates the MA,  the RFA, and the SBREFA. (Id. 
~~84$5,96--9$.)Plaintiffs allege not only that they have previously suffered from the effectuation 

of the de fact0 TMDL procedure, but also that they will suffer fkom the effectuationof the procedure 

in the future. (See id. 1184-86.) 

Defendants move to dismiss these claims by pointing out that the APA and the RFA, which 

was amended by the SBREFA, permit challenges &to “final agency action.” (Mot, to Dismiss at 

‘3 Plaintiffs do not expressly use the phrase “de fact0 TMDL procedure” in the SAC. Insteead: 
they refer to this procedure as the “TMDL Procedure’*and contend that EPA has effected a “de factc 
adoption9’of the “TMDL Procedure.” (SAC 7 85.) For ease of reference, the CSW?will refer to whal 
Plaintiffs call the ‘‘TMBL Procedure” as the “de facto TMDL procedure.” 
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L6-19.)’4 They explain that the APA defines “agency action’’ to include “the whole or a part of my 

igency rule, order, license, sanction, relief, or the equivalent of denial thereof9or failure to act.” (& 

i t  16 (quoting 5 U.S.C. 9 551( 13).) (They do not indicate whether this definition applies to the WA, 

ind SBKEFA as well.) Defendants assert that what PIaintiffs characterize as a de facto TMDL 

xocedure is not an “agency action,” much less a final agency action, but in fact a sequence of 

:vents; as such, they maintain, the procedure cannot give rise to a challenge under the M A  or under 

h e  WA, as amended by the SBREFA. 

Plaintiffs respond to Defendants’ arguments somewhat curiously. Despite vehemently 

sserting that Defendants’ argments are incorrect, they do not dispute that a challenge will lie only 

:o final agency action. Instead, they contend that the de facto TMDL procedure “led up to and 

resulted in ‘final agency action,”’ (Pls.’ Opp. Braat 22), namely the August 1,2002, approval ofthe 

State Trash TMDLs. Plaintiffs also argue at great length that their challenge to this procedure is not 

moot because it falls under the “capable of repetition, yet evading review” exception to the mootrness 

doctrine. (uat 22-25.) 

Defendants’ arguments are persuasive, and Plaintiffs’ responses are both uncomgelling t ~ ~ d  

nonresponsive. As Defendants correctly note, (B Defs.’ Reply BP,at 4-3,Plaintiffs’ suggestion 

that they are challenging EPA’s approval of the State Trash TMDLs, as opposed to the so-cded 

“‘TMLDLprocedure,” is belied by the allegations of the SAC: by their plain language, the allegations 

of paragraphs 84 through $6 and paragraphs 96 through 98 challenge the “TMDL procedure,” (SAC 

84-86,86-98); Plaintiffs’ challenge to EPA’s approval of the State Tmsh TMDLs is set out in 

paragraph 87, (see id. 7 $71, the justiciability ofwhich challenge is discussed in Part 1II.C ofthis 

Order, infra. Plaintiffs do not demonstrate how the “procedure” is “the whole or a part of any 

agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act” or 

‘4 Defendants also contend that the RFA, as amended by the SBREFA, ~ P Q V ~ $ ~ Sa narrow am 
exclusive means of judicial review that is not available here due to the nature oPPlaintiffs’ ckail%engl 
to the de facto TMDL procedure. (See id. at 16.) 
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alls within any other definition, statutory or otherwise, of final agency action.” Indeed, as 

3efendants also correctly note, (seeDefs.’ Reply Br. at 4-5)9Plaintiffs’ assertion that the %R%DL 

Jrocedureconsummated irn final agency action, namely EPA’s approval ofthe State Trash TMDLs, 

s an implicit admission that the ‘“procedure”itself is not final agency action. Nor do Plaintiffs make 

my effort to distinguish or refute any of the authoritiescited by Defendants in support of their 

Irguments. Finally, as Defendants yet again correctly point out, Plaintiffs’ mootness argument is 

ionresponsive because Defendants do not contemd that this claim is moot, (Idat 8JL6 

In sum, it is apparent that the alleged de facto TMDL procedure, consisting of the various 

:vents identified in paragraph 85 of the SAC, is not subject to challenge under the M A ,  WA, or 

;BREFA because it is not final agency action within the meaning of those statutes. Cf. Lujan v. 

Vat’l Wildlife Fed’n, 497 US. 891,890 (1998) (rejecting challenge to alleged land withdrawal 

eview program on grounds that alleged program was not final agency action within meaning of 

WA]. Accordinglyy,the Court GRANTS Defendants’ motion to dismiss pursuant to Federal Rule of 

3vil Procedure 12(b)(6) with respect to claim (4) within the First Claim for Relief9(SAC 77 84-86). 

Fhe Court also GRANTS Defendants’ motion pursuant to Rule 12(b)(6) with regard to the Second 

FMDLs and the alleged de facto TMDL procedure alone, and given that Plaintiffs have wit%l$rawn 

heir challenge to the validity ofthe EFA Trash WDLs,  the Second Claim for Relief is now 

dismissed in its entirety, 

It is further evident that Plaintiffs cannot mend the SAC to allege facts sufficient to 

”Even though the Court has not been able to locate a statutory definitionof “agency action” for 
purposes of the RFA and SBREFA, Plaintiffs have put forward no argument to suggest that it should 
be given a meaning substantially different than that provided in the MA. The Court sees no reason to 
conclude that “agency action” should be given a significantly more expansive definition than that 
provided for purposes of the M A ,  

Plaintiffs do not respond to Defendants’ argument that judicial review is unavailable under 
the RFA, as amendedby the SBREFA, for alleged violations of 5 U.S.C. $603. (Mot. to Dismiss at 18.)
The Court agrees with Defendants that the implication ofthis lack ofresponse is that any opposition to 
this argument is waived. (SeeDefs.’ Reply Br. at 3-4.) The Court disagreeswith Defendants, however, 
that Plaintiffs have failed to respond to Defendants’ arguments that the de facto TMDt procedure does 
not constitute “final agency action” under the W A Yas amended by the SBZIEFA;but the Court finds 
their response to this argument meritless for the reasons stated above. 
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ehabilitate these claims because they are not actionable as a matter of law. Accordhgly, both claim 

4) within the First CIaim for Relief and the Second Claim for Relief are DISMISSED WITHBUT 

,EAVE TO AMEND and WITH PREJUDICE. 

C. Ripeness of Plaintiffs’ Challenpe to EPA’s Approval of State Trash TMDLs 

Plaintiffs’ remaining claim (aside from the Third Claim for Relief, which is dependent on the 

Grst and Second Claims for Relief) challenges the merits of EPA’s approval of the State Trash 

MDLs. (See id. 7 87.) Defendants move to dismiss this claim as unripe for judicial review. 

;pecifically, Defendants contend that the issues are not yet sufficiently developed to be fit for 

udicial review under the APA because Plaintiffs’ existing WDES permit imposes no obligations on 

’laintiffs in connection with the State Trash TMDLs and because the Los Angeles Regional Board 

ntends to revisit these TIVEILSat the end of the monitoring period. (Mot. to Dismiss at 21-23.) 

lefendants further contend that Plaintiffs will not suffer any immediate hardship if review is 

vithheld because EPA’s approval ofthe State TrashTMDEs imposes no present., affirmative duties 

in Plaintiffs and requires no immediate changes in Plaintiffs’ conduct. (Id,at 23-24.) 

Plaintiffs respond by arguing that they have suffered “injury in fact,” both ~ C Q ~ Q I T I ~ Cand 

~ O M C O ~ O ~ ~ C .( ~ 1 ~ 9pp. Br. at 16-17.) Citing to the text 

whish is appended to the Declaration of Richard Montevideo in Support of Plaintiffs’ Motion for 

Summary Adjudication of Issues, and in Opposition to Defendants’ Motion to Dismiss (the 

‘Montevideo Declaration”) as Exhibit 3, Plaintiffs claim that they are impacted by these TMDLs: 

[B]y the terms ofthe TMDL itself, most Plaintiffs are directly impactedby its terms and 
presently have express monitoring obligations to comply with, not to mention pending
compliance dates requiring annual reductions in trash. Moreover, the TMDL calls out 
very specific and expensive implementation measures, including possible
implementation through full capture vortex systems totaling $109.3 million for all 
affected entities within the County [of Los hgeles] by the end of Year 1, and a total of 
$2,053,100,000 for the first 12 years of implementation. Even the Trash TMDL itself 
concludes that “Trash abatement in the Los Angeles ]River system may be expensive.” 

(Pls.’ Opp. Br. at 18 (citing Montevideo Becl., Ex.3 (State Trash TMDLs)) (internal citations and 

emphasis omitted).) SimiIady, Plaintiffs maintain that ‘70 c ~ m einto compliance by the Compliance 

Dates, [they] must begin empl~yingstrategies IIQW to meet the 

Allocations required by the State Trash TMDL[s].” (uat 19.) Plaintiffs hrther allege that the 
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SPDES permit that applies to all of Plaintiffs provides that the State Trash TFMDlLs are “effective 

md enforceable.” (aat 18 (citing Montevideo Deel., Ex.S ,  at 10 114)) Citing paragraph 36 of 

he SAC, they also contend that they have suffered from the TMDLs’ being in effect because they 

tre exposed to “unwarranted enforcement action and third party citizen suits.” (Id.) Finally, 

?laintiffscontend that they have suffered “procedural injuries,” to wit, their being “forced to submit 

:oments to two different levels of government (the State of California a d  the EPA) on two sets of 

M D L  over a series of many months and several hearings.” (Id.at 20.) 

Defendants dispute all of Plaintiffs’ arguments in their reply. Defendants note that 

‘Plaintiffspoint to no present effect of the TMDLs on their day-to-day conduct.” (Befs.’ Reply Br. 

it 12.) They point out that, contrary to Plaintiffs’ contention, Plaintiffs in fact have no monitoring 

ibligations with which to comply because the Los Angeles County Department of Public Works has 

warned that responsibility for all of Plaintiffs. (Id.) Defendants clarify that the first compliance 

3ate under the TMDLs is not until 2006, and the TMDLs identify several potential compliance 

aptions without mandating the use of any particular measure. (Id.) They m h e r  note that Plaintiffs 

fail to respond to the record evidence that the Los Angeles Regional Board will revisit the TMDLs at 

the C O ~ C ~ U S ~ Q I I  ~ ~ ~ ~ofthe ~ ~ period, that is, prior~ to the first compliance deadline, and thatrsuch n 

reconsideration has been considered a rational basis for delayingjudicial review. (uat 13 (citing 

Ohio Forestry Ass’n v. Sierra Club, 523 U.S, 726,735 (1998), and Municipality of Anchorage v. 

United States, 980 F,2d 1328, I323 (9th Cis. I992)).) Fina%%y,Defendants assail Plaintiffs’ reliance 

IXI the aforementioned statement in Plaintiffs’ NPDES permit because this statement does not 

establishthat the State Trash TMDLs are effective or enforceable against Plaintiffs. (Id,l 

The “ripeness doctrine is drawn both from Article 111limitations on judicial power and from 

prudential reasons for refbsing to exercisejurisdi~tion.’~Reno v. Catholic Social Services. Inc., 509 

U.S. 43,57 11-18 (1993). Unripe claims are subject to dismissal for lack of subject matter 

jurisdiction. See Ass’n of Am. Med. Colleges v. United States, 217 F.3d 770,784 n.9 (9th Gir. 

2000). In determining whether a case is ripe for review, a court must consider two main issues: “the 

fitness of the issues for judicial decision” and ‘%e hardship to the parties ~ ~ ~court ~ t 

consideration.” Abbott Labs. v. Gardner, 287 US.  149 (1967). To address these issues in the 
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:ontext ofa  challenge to the lawhlness of administrativeaction, the Supreme Court has identified 

hree factors to consider: “(I) whether delayed review would cause hardship to the plaintiffs; (2) 

vhether judicial intervention would inappropriately interfere with further administrative action; and 

:3) whether the courts would benefit from further factual developmentof the issues presented.” 

3hio Forestry Ass’n, Inc. v. Sierra Club, 523 U.S. 726,733 (1998). 

In light of these thee factors, the Court finds this claim unripe for review. First, delayed 

Seview would cause, at most, minimal hardship to the parties. Indeed, Plaintiffs have not 

lemonstfatedthat they will suffer hardship if review is delayed. Despite their preoccupation 

with various official prsaouncements that the State Trash TMDLs are “effective” and “enforceable,” 

Plaintiffs cannot point to a single future event or condition that is fairly certain to occur and will 

idversely impact Plaintiffs thernsel~es.’~That is because the TMDLs do not presently impose my 

3bligations on Plaintiffs and because they are subject to revision before such obligations will be 

imposed. Nor do Plaintiffs provide any evidence or explanatism whatever of the %nwmtec% 

mforcement action and third party citizen suits” to which they claim to be exposed. 

Equally ~~~~~~~~~~ is Plaintiffs’ contention that they will bear economic costs in complying 

with the State Trash TMDEs, The S Q ~evidentiary basis of this allegation, set out in para 

the SAC and discussed more thoroughly in Plaintiffs3Opposition, is the estimates provided in the 

text of the TMDLs themselves. (See SAC 7 35; Pls.’ Opp. Br. at 18.) But this matter is inadmissible 

hearsay because it is oEered by an out-of-court declarmt, &,the LQSAngeles Regional Board, for 

the truth ofthe matter stated,i.e., that the TMDLs will in fact impose these costs.’* Yet even if this 

l7 The Courtnotes parentheticallythat Plaintiffs’ invocation of“injury in fact’ in their opposition
brief, (PIS.’ Opp. Br. at 16-17), is inapposite. Injury-in-fact is a concept that relates to the issue of 
standing, not ripeness. Luian v. Defenders of Wildlife, 504 U.S. 555,560-61 (1992). Plaintiffs 
appear to confuse Defendants’ arguments as relating to standing, not ripeness. (Pls.’ Opp. Br. at 20 
(“Federal courts have long recognized procedural injuries as well as actual injuries as an alternative 
basis for standing.”).) Nevertheless, the Court construes Plaintiffs9 allegations of “injury in fact” as 
allegations of hardship. 

’* The author of the State Trash TMDLs appears to be the Los Angeles Regional Board. (&.
Montevideo Decl., Ex.3.) Since the Los Angeles Regional Board is an entity created by state law and 
is subordinate to a state agency, the State Board, the text ofthe State Trash TMDLs is arguably
ascribable to the State Board and the state of California as well. 



:videmewere admissible, it would be insufficient to support Plaintiffs’ contention that they will 

iuffer economic injury: the cited portions ofthe State Trash TMDLs provide estimates of costs to 

)eborne by “permittees”; there is no indication that these costs will be borne by Plaintiffs in 

)articular. (See Montevideo Decl., Ex. 3, at 37,40, cited in Pls.’ Opp. Br. at 18.) Similarly, 

’laintiffs provide no evidentiary support for the bald contention in their opposition brief that 

’laintiffs must begin employing “strategies” now to meet the progressive reductions in wasteload 

illocations required by the State Trash TMDLs. (Pis.' Opp. Br. at 19.) 

Even if Plaintiffs will be forced to comply with obligations imposed by the State Trash 

MDLs and will suffer costs therefrom, the first Compliance Point is not until Year 3 of the 

mplementation period, which puns fromOctober 1,2005, to September 30,2006. (& Montevideo 

lecl., Ex.3, at 28.) Thus, as a practical matter, Plaintiffs have three years to reach the specified 

Clompliance Point. They have ‘‘ample opportunity later to bring [their] legal challenge at a time 

@henham is more imminent and more certain.” Ohio Forestrv Ass’n, 523 U S  at 734. 

4ccordingIy, Plaintiffs cannot be heard to eornpIain that they will suffer hardship ifreview is 

withheld at the present time,” 

Second,judicial irmtewewtion would PikeIy interfere with finrther administrative action on the 

part  ofthe state of California. Plaintiffs have not refuted Defendants’ evidence that the LOSAngeles 

Regional Board will be revisiting the State Trash TMDLs at the end of the rnonitorhg period?’ It is 

But these statements e m o t  be attributed to EPA by virtue of its approval of the State Trash 
TMDLs. Plaintiffs have laid no legal or evidentiary foundation tending to show that EPA’s mere 
approval of the TMDLs themselves implies that EPA further agreed with or endorsed as accurate 
California’s estimates of the costs of compliance provided with those TMDLs. 

l9 To the extent that Plaintiffs identify past events that are not alleged to recur in the hture, such 
as Plaintiffs’ allegedIy having to submit comments to two levels of government, for the purpose oi 
demonstrating hardship, those events are irrelevant because Plaintiffs are solely seeking prospective
selief(aside fiom attorney’s fees and costs of suit). 

2o Plaintiffs’ Objections challenge the admissibility ofbinter alia, the portion of Defendants’ 
evidence tending to show that the Los AngelesRegional Board will be revisitingthe State TrashTMDLs 
at the end of the monitoring period, namely relevant statementsin paragraphs 6 and 12 ofthe Dickerson 
Declaration. (The statements in paragraph 7 ofthe Dickerson Declaration and Exhibit C thereto alsc 
constitute such evidence, (seeMot. to Dismiss at 22)’ although Plaintiffs do not object to thosr 
statements.) 
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.huspossible that the compliance dates or compliance points will be altered or abolished altogether. 

me State Board may submit new TMDEs to EPA for review and potential approval well before the 

Plaintiffschallengethe statements in paragraph 6 of the Dickerson Declarationon five grounds.
%st, Plaintiffs contend that these statements are irrelevant “to the issue in question.” (PIS.’ Objections
it 3.) The Court is unclear about what Plaintiffs mean by “the issue in question,” but at any rate, the 
2ourtovermles this objectionbecause these statementsare indeedrelevantto an importantissuerelating 
:oripeness: whether the Los Angeles Regional Board will revisit the State Trash TMDLs at the end of 
:he monitoring period. Second, Plaintiffs assert that the statements are inadmissible hearsay because 
:hey seek “to introduce statements from parties other than the declarant, into evidence.” (Id.) This 
irgument fails because the statements are not offered for the truth of the matter stated by persons or 
Jarties other than Mr. Dickerson. That the Los Angeles Regional Board’s discussed (k., verbally
uticulated) the possibility of reopening the TMDLs in the future does not implicate hearsay concerns, 
;ee United States v. Ballis, 28 F.3d 1399, 1405 (5th Cir. 1994); and the board’s orders to its staff are 
nore akin to written or verbal acts. 

Third, Plaintiffs assail the statements as “incompetent” because “the opinions and views of 
individual Regional Board members is [unot relevant or admissible evidence of the actions or 
?ositions of the entire Board.” (Pls.’ Objections at 3 (emphasis omitted).) But nowhere are the 
‘opinions and views” of the individual Regional Board members set out in the statements in paragraph
5, Fourth, Plaintiffs claim that these statements are “not the best evidence ofthe position of the entire 
Regional Board, as the views and positions of an entire Board can only be discerned from the meeting
minutes and resolutions which confirm the actions of the public body.’’ (Id,(emphasis omitted).) But 
the “views and positions” ofthe board are not set out therein. Fifth, Plaintiffs argue that the statements 
should be excluded as “extra-record evidence.” This objection is meritless because the statements are 
relevant to the ripeness of Plaintiffs’ challenge to EPA’s approval ofthe State Trash TMDLs, and the 
Court may appropridate%ylook beyond the pleadings in evaluatinga motion to dismiss pursuant to Rule 
%Ww)* 

In sum, Plaintiffs appear to have construed the statements in paragraph 6 ofthe Dickerson 
Declaration as stating that the Los Angeles Regional Board intends to revise the State Trash TMDLs 
after completion of the monitoring period, and they have evidently made their objections with this 
understanding in mind. Careful review of these statements reveals, however, that these statements 
demonstrate only that board staff have been ordered to report on the W L s  and make 
recommendatisms on whether or not to revise the TMDLs based on the result of the monitoring. Thus, 
the import of the statements in paragraph 6 is that the board will be in a Dosition to revisit. and 
potentiallv reconsider. the TMDLs at the end of the monitoring period, not that they have actually
decided to revise the TMDLs. Accordingly, and for the reasons stated above, the Court OVERRULES 
the objections under heading 11.1 in Plaintiffs’ Objections. 

Although Plaintiffs have objected to the admissibility of the statements in paragraph 12 of the 
Dickerson Declaration, the Court does not rely on those statementsin evaluatingissues of ripeness. The 
Court finds that the statements in paragraphs 6 and 7 of the Dickerson Declaration are sufficient to 
support a conclusion that the Los Angeles Regional Board will be revisiting-which is not to be 
confused with an intent to revise-the State Trash ThDLs at the end of the monitoring period.
Accordingly, the Court OVERRULES AS MOOT the objections under heading 11.5 in Plaintiffs’ 
Objections. 

Finally, the Court has reviewed the remaining objections in Plaintiffs’ Objections. The Court 
does not rely on any ofthe matter to which Plaintiffs have objected other than those under headings 11.1 
and 11.2 in evaluating the Motion to Dismiss. Accordingly, the Court OVERRULES AS MOOT the 
remaining objections in Plaintiffs’ Objections. 
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ompliance dates in the State Trash TMDLs. And even if the State Trash TMDLs remain mostly 

ntact, it is certainly possible that the State Board will approve additional regulations that alleviate 

nuch of the burden on Plaintiffs. Again, Plaintiffs must bear in mind that it is the state of 

:alifornia, not the federal government, that is charged with implementing the State Trash TMDLs. 

Finally, the Court would benefit from further factual development of the issues presented. 

’or example, Plaintiffs allege that in approving the State Trash TMDLs, EPA failed “to use ‘best 

cience’ and [failed] to carefullyconsider suggestions on how to structure the TMDL program to be 

nore effective and flexible to ensure workable solutions, with such failure resulting in an inequitable 

,hareof the burden [of pollution reduction] being placed on municipalities, such as Plaintiffs herein, 

o attain water quality standards.” (SAC T[ 47.) Since TMDLs are not self-executing, but require 

ssuance of state regulations for implementation, delaying review will enable the Court to determine 

nore easily and accurately whether the TMDL program could in fact have been structuredmore 

lexibly and whether Plaintiffs are bearing an inequitable share of the burden of pollution reduction. 

In light of the Court’s evaluation of the foregoing thee factors, the Court concludes that 

%ira%iffs’ claim is unripe for judicial review, kxordingly, Plaintiffs’ claim (5) within the First 

3aim for Relief, $Id7 841, is DISMISSED pursuant to Rule %2(b)(1)due to the Court’s lack of 

;ubJect matterjurisdiction. Since the Court lacksjurisdiction over this claim, it lacks authority to 

yant Plaintiffs leave to amend the claim; accordingly, the claim is dismissed WITHOUT LEAVE 

FO AMEND in this action. Finally, because the Court necessarily does not reach the merits of the 

Aairn, the dismissal is WITHOUT PREJUDICE, 

D. Third Claim for Relief 

Plaintiffs’ Third Claim for Relief is wholly predicated on their first two claims for relief. 

Because these two claims for relief are dismissed, the Third Claim for Relief is DISMISSED on the 

same bases, and to the same extent, as the two claims (and sub-claims thereunder) are dismissed. 

E. Motion for Partial Summary Judvment 

Plaintiffs*Motion for Partial SummaryJudgment seek summaryjudgment in Plaintiffs’ 

favor ~n the issues of (1) whether Defendants had authority and jurisdiction to approve the State 

Trash TMDLs to the extent that they covered unlisted waters and (2) whether Defendants had 
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iuthority and jurisdiction to approve the State Trash TMDLs given that they had previously 

stablished the EPA Trash TMDLs. For the reasons stated above, the Court grants the Motion to 

Iismiss. Accordingly, the Motion for Partial Summary Judgment is DENIED AS MOOT. For the 

lame reason, the Court OVERRULES AS MOOT Intervenors’ Evidentiary Objections to 

Ieclaration of Richard Montevideo in Support of Plaintiffs’ Motion for Summary Adjudication of 

ssues, and in Opposition to Defendants’ Motion to Dismiss2’and Plaintiffs’ Objections to 

Declaration of Anjali I, Jaiswal and Exhibits. 

IV. CONCLUSION 

Plaintiffshave no reason or right to be before this Court, at least at this time. All of their 

Aaims are moot, meritless, or unripe. Plaintiffs’ challengesto the EPA Trash TMDLs were quite 

ibviously mooted out the minute that EPA approved the State Trash TMDLs. Indeed, given that 

Plaintiffsreadily withdrew these challenges based s~ le lyon Defendants’ representations in their 

noving papers that the EPA Trash TMDLs are void, (PIS.’ Opp. Br, at 4 n.6), the Court wonders 

why Plaintiffs proceeded to file a lawsuit on this basis. Plaintiffs’ challenge to EPA’s authority to 

ipprove the State Trash TMDLs fsllowhg its establishment of the EPA TrashTMDLs and their 

:halIenge to the “de faeto TFMDL procedure” are so patently meritless that the 

mderstand why Plaintiffs decided to assert these claims in the first place. Finally, Plaintiffs’ 

Zhallenges to the 66rnerits99of the State Trash TMDLs may very well be valid, but in the absence of 

m y  indication that they will suffer imminent hardship, these claims are premature. 

The Court does not suggest by any means that Plaintiffs have acted in bad faith by 

continuing to prosecute this action after EPA approved the State Trash TMDLs. But after receiving 

Defendants’ opening brief for their Motion to Dismiss, Plaintiffs should have recognized that their 

claims could not be maintained at present, if at all. The arguments in their opposition brief appear to 

reflect more of a “win at all costs” approach than considered judgment. And while the Court does 

not doubt that Plaintiffs would appreciate a judicial declaration as to the validity of the State Trash 

2’ Although the Montevideo Declaration relates both to Plaintiffs’ opposition to the Motion to 
Dismiss and to Plaintiffs’ Motion for Partial Summary Judgment, Intervenors’ objections to the 
MontevideoDeclaration aremade in connection with their oppositionto the Motion for Partial Sumary
Judgment. Accordingly, the Court considers their objections solely for that purpose. 
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rMDLs, the Court lacks jurisdiction to grant such relief where Plaintiffs are not in jeopardy of 

.minenth a m  and fbture events could obviate the controversy. 

Accordingly, 

IT IS HEREBY OFUIERED THAT: 

1a The Motion to Dismiss Second Amended Complaint [DocketNo. 181is GRANTED, 

such that: 

a. 	 The First Claim for Relief in the Second Amended Complaint for Injunctive 

and Declaratory Relief is DISMISSED, as follows: 

1. 	 The claim that EPA acted without authority and acted arbitrarily and 

capriciouslyby establishing the EPA Trash TMDLs prior to receiving 

for review the State Trash TMDLs, (SAC 17 78-79), is DISMISSED 

WITHOUT LEAVE TO AMEND and WITH PREjlTDICE as moot 

and, thus, for lack of subject matterjurisdiction; 
.. 
11. 	 The claim that EPA acted without authority and arbitrarily and 

capriciousiy by reviewing and approving the State Trash TMDLs 

because EPA had already eskbBished the EPA Trash TMDLs, (SAC 

7180,83), is DISMISSED WITHOUT LEAVE TO AMEND and 

WITH PREJWBICE for failure to state a claim upon whish relief can 

be granted; 
... 

111. The claim that EPA acted arbitrarily and caprkiously and in excess of 


its jurisdiction with regard to the manner by which it established the 

EPA Trash TMDLs, (SAC 718 1-82), is DISMISSED WITHOUT 

LEAVE TO M E N D  and WITH PREJUDICE as moot and, thus, for 

lack of subject matterjurisdiction; 

iv. 	 The claim that the collective actions of California and EPA relating $Q 

issuance of the EPA Trash TMDLs and subsequent approval of the 

State Trash TMDLs constitute a “Be fixto TMDL procedure” that i s  

arbitrary, capricious, and contrary to law, (SAC qq 84-86), is 
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DISMISSED WITHOUT LEAVE TO AMEND and WITH 

PREJUDICE for failure to state a claim upon which relief can be 

granted; 

v. 	 The claim that EPA acted arbitrarily and capriciously by approving the 

State Trash TMDLs because those TMDLs were “patently defective” 

and established not in accordance with the procedures of the CWA and 

California law, (SAC 87), is DISMISSED WITHOUT LEAVE TO 

AMEND in this action and WITHOUT PREJUDICE as unripe and, 

thus, for lack of subject matterjurisdiction; 

b. 	 The Second Claim for Relief in the Second Amended CornpIaint for 

Injunctive and Declaratory Relief is DISMISSED, as follows: 

i. 	 To the extent.the Second Claim for Relief challenges the validity of 

the EPA Trash ThaDLs, the claim is DISMISSED WITHOUT LEAVE 

TO AMEND and WITH PIPEJUDICE as moot and, thus, for lack of 

subject matterjurisdiction; 
1 D  


11. 	 To the extent the Second Claim for Relief challenges the validity of 

the alleged de fact0 TMDL procedure, the claim is DISMISSED 

WITHOUT LEAVE TO AMEND and WITH PICUUDICE for failure 

to state a claim U P Q ~which relief can be granted; 

c. 	 The Third Claim for Relief in the Second Amended Complaint for Injunctive 

and Declaratory Relief is DISMISSED on the same bases, and to the same 

extent, as the First and Second Claims for R e k f  are dismissed, given that the 

Third Claim for Relief is derivative of the first two claims. 

2. 	 Plaintiffs’ Motion for Summary Adjudication of Issues [Docket No. 281 is DENIED 

AS MOOT. 

3. 	 Plaintiffs’ Objections to Declarations of David WeSmith and Dennis Dickerson 

Offered by Defendants in Support of Defendants¶Motion to Dismiss Second 

Amended Complaint [Docket No. 3 1J are OVERRULED on the merits with respect 
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t~ the objections under headings 11.1 and 112  therein md OVERRULED AS MOOT 

with respect to all remaining objections. 

4. 	 Intervenors’ Evidentiary Objections to Declaration of Richard Montevideo in Support 

of Plaintiffs’ Motion for Summary Adjudication of Issues, and in Opposition to 

Defendants’ Motion to Dismiss [Docket No. 431 are OVERRULED AS MOOT. 

5 .  	 Plaintiffs’ Objections to Declaration of Anjali I. Jaiswal and Exhibits [Docket No. 

471 are OVERRULED AS MOOT. 

IT IS FURTHER ORDERED THAT this action is DISMISSED in its entirety. The Clerk 

hall enter judgment in favor of defendants accordingly. All deadlines and events presently 

(alendaredare VACATED. The Clerk shall close the file and terminate any pending matters. 

IT IS SO ORDERED. 

Iated: May &,2003 / United States District Judge W 

? 
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